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MONTGOMERY COUNTY DEPARTMENT OF TRANSPORTATION – CHRISTOPHER CONKLIN 

 

Response: 
As your letter correctly notes, MDOT has made financial commitments to certain transit improvements or 
investments as part of Phase 1 of the P3 Program.  MDOT stands firm on its commitment to advance certain 
transit improvements as part of Phase 1 of the P3 Program to further address the significant congestion on 
the study corridors and to enhance multimodal connectivity and mobility within the study area.  Each of the 
listed transit improvements or investments were identified as priorities in consultation and coordination with 
local jurisdictions, including Montgomery County.  

Additionally, these commitments are related to part of the National Capital Region Transportation Planning 
Board’s (TPB) regional planning efforts and were captured in the TPB Resolution R2-2022.  The construction 
of the New American Legion Bridge I-270 to I-70 Traffic Relief Plan (Project) was restored to the air quality 
conformity analysis as part of this resolution.  As noted in the “WHEREAS” or the basic facts and reasons for 
the resolution:  

• TPB’s action on June 21, 2021 to exclude the Project removed the private sector revenues that 
supported the Project thus disrupting the fiscal constraint of the projects submitted by MDOT and, as 
a result, additional projects (transit and/or highway) would have needed to be removed to reestablish 
the fiscal constraint; 

• Many TPB member jurisdictions in Maryland and Virginia expressed an interest to amend the project 
input list by restoring the Project and the private sector revenues associated with the Project; and  

• It was noted and understood that MDOT was proposing to deliver the Project fully with private funding 
through a public-private partnership (P3). 

While MDOT committed to the improvements at the Shady Grove Metrorail Station and the Westfield 
Montgomery Mall Transit Center as part of the Preferred Alternative for the MLS, the other transit 
commitments in Resolution R2-2022 were clearly based on an understanding that the Project would be 
delivered with private funding and as a P3.  Characterization of these other transit commitments as public 
funding would be contrary to TPB Resolution R2-2022 and disrupt the fiscal constraint of the projects in the 
approved plan.   

Through correspondence with the Montgomery County Council President on January 10, 2022 and with TPB 
on June 8, 2022, MDOT clearly articulated that these transit commitments were part of a P3 delivery and all 
funding and future agreements for these transit commitments were contingent upon the financial close of a 
P3 agreement with the Developer. 

A Record of Decision (ROD) issued by the Federal Highway Administration (FHWA) does not mandate a 
particular project delivery method or form of project financing.  Rather, an FHWA ROD ensures that the 
mitigation and commitments related to regulatory actions and permit decisions for the project, not its 
financing or delivery method, are captured in the project approval.  Because MDOT has been clear that it 
intends to deliver Phase 1 South as a P3 fully with private funding, it would not be appropriate to include the 
other transit commitments from TPB Resolution R2-2022 as MDOT SHA commitments for the MLS in the ROD. 
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The attachments included with this FEIS comment letter are included on the following pages. 
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 MARYLAND TRANSIT OPPORTUNITIES COALITION (BENJAMIN ROSS) 

 

Response:  
The concerns and claims raised in your letter regarding MLS final traffic forecasts and modeling results are 
not based in fact and appear to be based on a misunderstanding of how data was updated and refined 
between publication of the Supplemental Draft Environmental Impact Statement (SDEIS) and publication of 
the FEIS and its supporting documents.  The Federal Highway Administration (FHWA) and the Maryland 
Department of Transportation State Highway Administration (MDOT SHA) followed accepted practices and 
processes for considering how project design refinements or other relevant new information would impact 
traffic forecasts.  FHWA and independent experts from the USDOT Volpe Center have reviewed the traffic 
analyses and indicated the modifications between the SDEIS and the FEIS meet a professional standard of 
care and did not find scientific integrity fraud. FHWA’s concluding memorandum, the Volpe Center’s 
Information Memorandum, and MDOT SHA’s response memo to questions in the Volpe Information 
Memorandum are attached at the end of this response. 

As explained below, the analysis reflected in the FEIS is sound.  The FEIS discloses the changes that were made 
to the traffic forecasts and analysis between the time the SDEIS and FEIS were published.  Refer to FEIS, 
Chapter 4, and FEIS Appendix A.  The differences highlighted in your letter focus on the detailed support 
materials included in the FEIS appendices.  The changes that caused some of the detailed results to differ 
between the SDEIS and FEIS are the consequence of several different factors, which are generally performed 
in the ordinary course of NEPA reviews by technical traffic forecasting professionals between the availability 
of a draft and final document. These factors include: (1) responding to public comments/questions; (2) 
updating modeling based on refinements to the alternatives analysis and/or identification of the preferred 
alternative; (3) reviewing or “validating” previous modeling results prior to publication of an FEIS.   

MDOT SHA team carefully reviewed comments from the public and stakeholders and we appreciated the 
input provided.  Some comments requested MDOT SHA review the data from the SDEIS to ensure its reliability 
and others requested refinements to the Preferred Alternative.  It is best practice to review and double-check 
data outputs based on those changes and to refine modeling to reflect the most recent facts available to the 
agency.  As described below, MDOT SHA determined that certain details within the overall results needed to 
be refined as a result of the refinements to the Preferred Alternative. 

Finally, routine reviews and checking of the modeling results was performed following publication of the 
SDEIS.  That process is designed to further validate modeling results and to resolve any perceived anomalies 
in traffic forecasting data.  As described below, MDOT SHA pinpointed some very narrow concerns and 
modified a small number of data inputs to be as accurate as possible.   

As described, MDOT SHA updated its analysis as a result of these factors. It would have been inconsistent 
with best practice if traffic modeling results from the SDEIS did NOT change in some ways.  Ultimately, the 
issues identified and then resolved by MDOT SHA in the FEIS did not fundamentally alter the results within 
the six key metrics or the overall conclusions of the study related to the performance of the Preferred 
Alternative. 
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Traffic Metrics: 

The major findings reported in Chapter 4 of the FEIS related to the six key traffic metrics identified at the 
beginning of the NEPA process, with input from stakeholders and the public. These metrics were used in 
evaluating the alternatives and they did not change throughout the Study:  

1. Average Speed in General Purpose Lanes 

2. Average Delay per Vehicle (System-wide) 

3. Travel Time Index (TTI)  

4. Level of Service (LOS) 

5. Throughput 

6. Local Network Delay 

 

The table below shows a comparison of the results for each of these six key metrics for the Preferred 
(Selected) Alternative presented in the SDEIS and the FEIS. 

Key Traffic Metric 
Results Presented  

in SDEIS 

Results Presented  

in FEIS 

Average Speed 

(GP Lanes) 

No Build 24 mph 24 mph 

Build 29 mph 28 mph 

Average Delay 

Savings 

AM Peak 18% 13% 

PM Peak 32% 38% 

TTI 

(GP Lanes Average) 

No Build 2.36 2.0 

Build 2.01 1.8 

Percent of Segments 

Failing (LOS F) 

No Build 41% 40% 

Build 29% 28% 

Throughput 

(veh/hr) 

No Build 15,600 15,700 

Build 17,600 17,700 

Local Network Delay Build Savings 3.5% 3.5% 

 

As shown in the table, the results presented in the FEIS for all key metrics were either the same as reported 
in the SDEIS or very similar.  In all cases, the Preferred Alternative performed better than the No Build 
Alternative in the SDEIS and FEIS with a similar magnitude of benefits.  This demonstrates that the changes 
made between the SDEIS and FEIS did not fundamentally alter the overall findings of the traffic study. 
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The following addresses your specific concerns:  

Travel Forecasting Response: 

The traffic volume forecast was refined between the SDEIS and FEIS based on a review of the post-processed 
model forecasts to confirm that the no build and build travel trends were in alignment with the Metropolitan 
Washington Council of Governments (MWCOG) model trends, identified post-pandemic and post-SDEIS. The 
following bullets explain the refinements:  

• Some roadway design changes were made to the Preferred Alternative between the SDEIS and FEIS 
that were incorporated into the MWCOG model.  These changes included the addition of at-grade 
exchange ramps for ingress and egress between the high-occupancy toll (HOT) lanes and general 
purpose lanes in both directions along the I-270 west spur and consolidation of the exchange ramps 
along I-495 between Virginia and Maryland in the vicinity of the George Washington Memorial 
Parkway, as noted on page 3-7 of the FEIS. 

Trend-check spreadsheets were developed, which are a series of comparisons between MWCOG model 
volumes and the post-processed/balanced forecasted volumes for the daily and peak hour scenarios. The 
trend reviews/comparisons included the following: (1) growth rates between existing versus future year 
scenarios and no build versus build scenarios for all mainline and arterial roadway segments within the study 
area, and (2) comparing the proportions of average daily traffic that occurs during the peak periods. The 
trend-checks spreadsheets were also used to help identify locations that were showing growth rates that are 
either higher or lower than typical levels of growth, so that those locations could be reviewed to determine 
if the growth rates in the post-processed forecasted volumes were reasonable and explainable (e.g., 
development growth, diversions to parallel routes, shifts between general purpose versus managed lanes, 
etc.). The forecasting process incorporated assumptions and volume projections from prior studies as noted 
in FEIS Appendix A (e.g., Greenbelt Metro station), which were further refined in the FEIS forecasts, as 
discussed in the next bullet. 

• In the SDEIS model, the traffic volumes in the Greenbelt area were showing significantly higher growth 
between existing and future compared to the MWCOG model trends. This increase was likely due to 
the process which was based on MWCOG trip tables being assigned to the VISUM model network, 
with additional trips from the Greenbelt Metro Station added on top. While this is not an uncommon 
practice, it resulted in forecasted volumes that well exceeded the capacity of the roadway. Therefore, 
in the FEIS, both the no build and build forecasts in the Greenbelt Metro Station area were reduced 
to better align with MWCOG model trends along both the interstate and the crossroads.  

As part of post processing efforts, traffic adjustments related to the Greenbelt area were made based 
on the appropriate origins and destinations – and therefore only impacted certain ramps and 
movements. After post-processing, additional trend checks were used to ensure growth trends 
aligned with the regional travel demand model. After the forecasting adjustments were completed, 
and validated against MWCOG model trends for the FEIS, the VISSIM model was updated and rerun.  
MDOT SHA did not add traffic on specific ramps in the forecast without rerunning the model to obtain 
updated results. The adjustments impacted the AM and PM forecasts on the I-495 Inner Loop, 
including through movements from Virginia and major ramp volumes. 
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Location Specific Response: 

• As noted in the responses above, trend-checks were completed to confirm that the FEIS forecast 
trends matched the MWCOG model trends. The SDEIS Build forecasts were updated and refined at 
the noted 9 interchanges to better reflect the differences that were shown in the MWCOG model for 
the Build and No-Build scenarios. For example, at the noted US 29, MD 193, MD 650, I-95, US 1, MD 
201, MD 295, and MD 450 interchanges MWCOG showed less than 1% difference between the No-
Build and Build scenarios, and the MWCOG showed approximately 1.5% decrease at the US 50 
interchange. The FEIS forecast was updated to reflect these trends. 

• The travel time results are reflective of less congestion on the Inner Loop through the Greenbelt area, 
which no longer spilled back into the west side of the Beltway, as discussed above.  The demand 
volume for the I-495 Inner Loop to Northbound I-95 ramp in the PM peak was not impacted by the 
Greenbelt Metro Station area reductions.  As a result, the no build volumes did stay the same between 
the SDEIS and FEIS for this movement.  However, the SDEIS to FEIS build ramp volumes increased to 
better reflect the MWCOG trends between the no build and build.  Overall, mainline I-95 volumes 
decreased between the no build and build, which is a trend that is consistent with the MWCOG model 
results. 

• The crossroad forecasts discussed starting on page 2 of your letter were refined to better align with 
MWCOG trends between the no build and build in response to SDEIS comments.  The volume 
differences between the SDEIS and FEIS shown on page 3 of the letter are small – generally less than 
100 vehicles per hour difference and will not have any significant impact on the overall results and 
conclusions.  Generally, volumes were adjusted at spot locations to better reflect MWCOG trends in 
the FEIS forecasts. This was done to more closely align with existing to No-Build trends and No-Build 
to Preferred Alternative trends from the travel demand models. These adjustments were made 
outside of the travel demand model runs – this is considered post-processing, a common industry-
wide practice used to develop traffic volume forecasts. As volume adjustments at one location may 
impact an upstream or downstream location in the system, additional forecast refinements were 
needed at select locations to result in a balanced system that still aligned with MWCOG model trends.  

For example, the FEIS forecasts were updated at the MD 295 interchange: 

o Traffic reductions for Ramp 5, Ramp 8, and MD 295 (Northbound outside the Beltway and 
Southbound inside the Beltway) were directly related to the Greenbelt area adjustments.  

o Traffic increases for Ramp 7 and MD 295 (Southbound outside the Beltway) were indirectly 
related to the Greenbelt area adjustments. This was necessary to maintain target trends 
between existing and future year scenarios based on MWCOG results. 

The MD 295 SB volume changed from 4080 in the SDEIS to 4015 in the FEIS, a decrease of 65 vehicles, not 75 
as shown on page 4 of the letter. Rather than the 15 vehicles stated on page 5, the discrepancy between this 
volume and the change at Ramp 8 is only 5 vehicles, which can be attributed to rounding. Volume imbalances 
were noted in the diagrams for the MD 201 interchange. Upon review, it was discovered that the Ramp 2 
intersection volumes for the northbound through movement are shown incorrectly on the diagram due to a 
referencing error in the Excel spreadsheet.  The 1275, 1415, 1515, and 1120 values should be 1195, 1340, 
1440, and 1040. Note that the imbalance was a mistake/typo on the diagrams only and the imbalance does 
not exist in the actual model files or results. 
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Traffic Analysis Simulation Model response:  

The same base VISSIM simulation models from the SDEIS were used in the FEIS.  The FEIS models had the 
same limits, used the same version of VISSIM software, evaluated the same time periods, and included the 
same driver behavior inputs as the models developed for the SDEIS. The results presented in the FEIS differ 
because of the following refinements made to the simulation models between the SDEIS and FEIS. 

• The demand volumes were updated to match the refined forecasts described in the previous section.  
This applied to both the no build and build models. The forecast adjustments in the Greenbelt area 
impacted the travel time results reported in the FEIS because there was less congestion on the Inner 
Loop through the Greenbelt area, which no longer spilled back into the west side of the Beltway. 
Because this change was related to background development, it affected both the No Build results 
and the Build results. While both the No Build and Build travel times reduced in the FEIS, the net 
difference between No Build and Build remained approximately the same and therefore this change 
did not fundamentally alter the overall benefits of the Preferred Alternative reported originally in 
SDEIS Chapter 3 and updated in FEIS Chapter 4. 

• The geometry of the Preferred Alternative was updated in the build model to reflect the latest 
roadway alternative designs summarized in Chapter 3 of the FEIS. 

• Coding changes were made to address discrepancies in the results at a few locations identified during 
review of SDEIS public and agency comments. The following changes made were:  

o Fixing signal timing on MD 121 in the no build model,  

o Updating the vehicle routing through the collector-distributer roads within the Arena Drive 
interchange to be consistent between the no build and build models, 

o  Updating the vehicle routing of HOVs using the Outer Loop in the PM no build model to 

provide a congestion pattern more consistent with the calibrated existing conditions model, 

and  

o Updating the vehicle routing through the express and local lanes within the I-295 interchange 
approaching the Woodrow Wilson Bridge to provide more consistent results between the no 
build and build for AM Inner Loop speeds between US 50 and MD 337. 

• Travel times for the PM Outer Loop trip towards the American Legion Bridge (ALB) increases in the 
FEIS, compared to the SDEIS. This change is due to the correction of a coding error in the SDEIS No 
Build VISSIM PM peak model that was identified and corrected during development of the FEIS.  The 
issue was related to the routing of HOVs traveling from the top side Outer Loop to I-270 northbound, 
which caused severe congestion on the Outer Loop approaching the east spur to I-270 by sending too 
many vehicles north towards I-270 and not enough along the Outer Loop towards the ALB.  This 
change did not significantly alter the overall network-wide results for the No Build Alternative, but 
rather shifted some of the congestion from one area to another. Therefore, the coding issue was not 
initially apparent when reviewing the overall findings presented in the SDEIS.  Upon closer review of 
the SDEIS models following the comment period, this issue was identified and corrected.  This change 
affected the travel times in the No Build PM model in a couple of locations.  Travel times on the top 
side Outer Loop approaching Connecticut Avenue decreased between the SDEIS and the FEIS, while 
travel times on the west side Outer Loop approaching the ALB increased between the SDEIS and the 
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FEIS.  But as noted above, the overall No Build travel times and delays were not significantly affected 
by the change.  This coding change was applied to the No Build model only, and therefore did not 
affect the Build results.   

The changes refined the analysis in response to public, stakeholder, and agency comments and did not 
fundamentally alter the overall findings of the MLS. 

It should be noted that the No-Build MWCOG models were not changed – the only changes in the No-Build 
forecast were done in the post-processing steps for the Greenbelt interchange area (as discussed previously). 
In reference to comments made in the MTOC letter for MD 201 as an example, the demand volumes along 
MD 201 Northbound (outside the Beltway) were adjusted as part of the Greenbelt area reductions, which 
were done in the post-processing step. However, demand volumes along MD 201 Northbound (inside the 
Beltway) were not impacted by the Greenbelt area reductions. The movements directly impacted by the 
Greenbelt area reductions are movements with origins/destinations to the Greenbelt area, based on the trip 
tables within the MWCOG model. 

Your letter questions how the results for the no build and build could be different on the east side of I-495, 
including at the US 50 and Baltimore-Washington (B/W) Parkway interchanges, if no capacity improvements 
are proposed in this section as part of the Preferred Alternative.  The following two bullets address the 
question:  

• A review of the VISSIM simulation model results presented in the FEIS for the I-495 Outer Loop PM 
peak shows a slight improvement in operations between MD 5 and I-95 under build conditions.  The 
reason for this improvement is due to the reduced traffic demand in this section (approximately 2 
percent reduction) related to changes in regional traffic patterns that are affected by the Preferred 
Alternative.   

• Under no build conditions, through traffic between Virginia and Maryland is more likely to use the 
east side of I-495, US 50, and B/W Parkway to avoid the severe congestion at the American Legion 
Bridge.  Under build conditions, some of these regional trips would be expected to shift to the west 
side of I-495, as shown in the MWCOG model outputs and reflected in the FEIS forecasts. 
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 MTOC Response Attachment 1: FHWA Memorandum 
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 MTOC Response Attachment 2: USDOT Volpe Center Memorandum 
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 MTOC Response Attachment 3: MDOT SHA Response to USDOT Volpe Center 
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 PETER JAMES 

 

 

Response: 
While a personal rapid transit (PRT) alternative, which uses automated vehicles on a network of fixed guideways, was 
not specifically considered, it is similar in concept to other standalone transit alternatives that were considered during 
the Study. These standalone transit alternatives which also included fixed guideways such as separated lanes or rail, 
were found to not meet the Study’s Purpose and Need. 

During the alternatives development process, several standalone transit alternatives were considered but were 
dismissed from further consideration based on a number of factors, the most significant of which was the inability of 
standalone transit to address long-term traffic growth along only I-495 and I-270. No standalone transit alternative 
would be able to attract and carry sufficient ridership to address the severe congestion on I-495 and I-270, and would 
not accommodate Homeland Security. It would be anticipated that a PRT alternative with limited capacity of three to 
six passengers per automated pod, would also be unable to carry sufficient ridership to address long-term traffic 
needs.  A PRT alternative would likely have very limited ability to improve the movement of goods and services as 
movement of freight or services that require vehicular movement (i.e., truck freight carriers, mechanical, electrical, 
services, etc.) would not be addressed with a PRT alternative.  

Although standalone transit alternatives were found to not meet the Study’s Purpose and Need, multiple transit 
elements have been incorporated into the Study to address the multimodal and connectivity needs in the study area 
as a complement to the congestion relief offered by the proposed highway improvements. These include allowing toll-
free bus transit use of the high-occupancy toll managed lanes to provide an increase in speed of travel, assurance of a 
reliable trip, and connection to local bus service/systems on arterials that directly connect to urban and suburban 
activity centers. For a discussion of the standalone transit alternatives considered in the Study refer to DEIS, Appendix 
B, as well as FEIS, Chapter 7, Section 9.3.2.B. 

A PRT vehicle is also similar to a connected and automated vehicle, which was considered in the traffic analysis for the 
Study. MDOT SHA participates in a statewide CAV working group 
(https://mva.maryland.gov/safety/Pages/MarylandCAV.aspx) to stay up to date on the latest research and industry 
projections.  The analysis found that at this time, there are too many unknowns regarding how CAVs could affect 
demand and capacity to include CAVs directly in the traffic forecasts. Capacity will likely increase as vehicle spacing 
decreases, but the magnitude of the capacity increase is difficult to quantify based on the current research.  Also, the 
benefits of more vehicles per lane may be offset by a potential increase in demand on the transportation network for 
some types of auto trips, including "mobility as a service" trips (people that could call an autonomous vehicle for a solo 
trip, rather than owning their own car) and "deadhead" trips (trips where the autonomous vehicle is empty, traveling 
to a parking lot or to the next pickup point).  For a discussion on connected and automated vehicles refer to FEIS, 
Chapter 4, 4.1.3.G and FEIS, Appendix A. 

Regarding the Section 4(f) Evaluation, due to the presence of linear, mostly north-south oriented, Section 4(f) properties 
adjacent toI-495 and I-270 it is unlikely that the implementation of a PRT alternative would avoid all Section 4(f) 
property impacts, as the PRT alternative would still require physical space for a fixed guideway.  In consideration of a 
feasible and prudent alternative, as stated on page 149 of the Draft Section 4(f) Evaluation, DEIS Appendix F: A feasible 
and prudent avoidance alternative is one that avoids using any Section 4(f) property and does not cause other severe 
problems of a magnitude that substantially outweigh the importance of protecting the Section 4(f) property (23 CFR 
774.17). In assessing the importance of protecting Section 4(f) properties, it is appropriate to consider the relative value 
of the resource to the preservation purpose of the statute. The preservation purpose of Section 4(f) is described in 49 
U.S.C. § 303(a), which states: “It is the policy of the United States Government that special effort should be made to 
preserve the natural beauty of the countryside and public park and recreation lands, wildlife and waterfowl refuges, 
and historic sites.” 

An alternative is not feasible if it cannot be built as a matter of sound engineering judgement. 

An alternative is not prudent if: 

https://mva.maryland.gov/safety/Pages/MarylandCAV.aspx
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It compromises the project to a degree that is unreasonable to proceed with the project in light of its stated Purpose 
and Need; 

It results in unacceptable safety or operational problems; 

It causes severe social, economic, or environmental impacts even after reasonable mitigation; severe disruption to 
established communities; severe disproportionate impacts to minority or low income populations; or severe 
impacts to environmental resources protected under other Federal statutes; 

It results in additional construction, maintenance, or operational costs of an extraordinary magnitude; 

It causes other unique problems or unusual factors; or  

It involves multiple factors above that while individually minor, cumulatively cause unique problems; or impacts of  
extraordinary magnitude. 

As a PRT alternative would likely not meet the Study’s Purpose and Need, mainly addressing existing and long-term 
traffic growth, it would not be considered a feasible and prudent alternative for the Managed Lanes Study. 
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 FRIENDS OF MOSES HALL 

 

Response: 
In accordance with the National Environmental Policy Act (NEPA), the Federal Highway Administration 
(FHWA) as the lead federal agency and the Maryland Department of Transportation State Highway 
Administration (MDOT SHA) as the co-lead agency, prepared the updated analyses in the FEIS after 
considering input from many stakeholders.  The Preferred Alternative was identified after reviewing all 
comments on the Draft Environmental Impact Statement (DEIS) and further refined after publication of the 
Supplemental DEIS (SDEIS) and review of additional stakeholder input, including input from the Friends of 
Moses Hall and those with interest in this community and its resources.  The analyses presented in the FEIS, 
including those addressing environmental justice and visual impacts, were final evaluations and 
determinations that were made in consideration of the comments received on the draft analyses presented 
in both the DEIS and SDEIS.  Your comments in the July 15, 2022 letter were carefully considered prior to 
issuance of the Record of Decision (ROD). 

Concurrently, FHWA and MDOT SHA, along with the Maryland Historical Trust and Advisory Council on 
Historic Preservation, finalized the Programmatic Agreement (PA) in compliance with Section 106 of the 
National Historic Preservation Act (NHPA) of 1966, for which the Friends of Moses Hall was a consulting party.  
Development and finalization of the DEIS, SDEIS, FEIS and the Section 106 PA were done in close coordination 
and consultation with numerous stakeholders, the public, and multiple local, state, and federal agencies over 
a four-year period.  During that time, FHWA and MDOT SHA provided extensive opportunity for public and 
stakeholder review and input into all aspects of the National Environmental Policy Act (NEPA) and Section 
106 processes.  This input led to identification of the Preferred Alternative that significantly minimized and 
avoided impacts to sensitive resources, including the Morningstar Tabernacle No. 88 Moses Hall and 
Cemetery.  Based on additional investigations and consultation with the Friends of Moses Hall, agencies, and 
other stakeholders, MDOT SHA was able to avoid all direct impacts to the current historic Morningstar 
Tabernacle No. 88 Moses Hall and Cemetery boundary, including all known or suspected burials as identified 
through field investigation. We remain committed to the additional investigation and evaluation of the 
cemetery as described in the PA. 

To date, MDOT SHA has conducted a reasonable and good faith effort to identify interments using noninvasive 
methods of surface survey and ground penetrating radar (GPR) within the known cemetery as well as adjacent 
right-of-way.  Regarding your request for additional GPR, in the final report for the Morningstar property 
attached to the FEIS, Dr. Tim Horsley determined the remaining areas along the current highway and adjacent 
to the cemetery have significant impediments for conducting further meaningful GPR work and have a limited 
potential for identifying further possible burials (FEIS Cultural Resources Technical Report Vol. 9, Appendix 
G, p 15-16).  Nonetheless, in the draft treatment plan shared with the Friends of Moses Hall, MDOT SHA has 
committed to attempt additional GPR work in this area and share the results with appropriate consulting 
parties including the Friends of Moses Hall, before using any invasive methods to identify potential burials in 
these low-probability areas adjacent to, but outside the known cemetery boundary.  As affirmed by the 
Advisory Council on Historic Preservation per their letter rejecting your request for a pre-decisional referral 
to the Council on Environmental Quality (CEQ) and consistent with 36 CFR 800.14(b), the PA provides an 
ongoing, legally binding mechanism to continue consultation, continue evaluating effects to historic 
properties as additional evaluation and design information is developed, as well as provides a mechanism to 
resolve adverse effects and disputes.   
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The MDOT SHA and FHWA properly evaluated the Preferred Alternative’s potential for cumulative effects, 
including at the Morningstar Cemetery.  In conducting this analysis, MDOT SHA has acknowledged that the 
early 1960s construction of I-495 and other aspects of the Eisenhower Interstate System caused disruption to 
the Gibson Grove community and other communities, particularly communities of color.  Indeed, these types 
of community impacts formed the historical context and impetus for passage of NEPA and NHPA.  The MDOT 
SHA, during years of extensive research (discussed in more detail below), has not identified any evidence that 
I-495 construction in the 1960s impacted burials at Morningstar Cemetery.  That research assisted MDOT SHA 
in determining whether the MLS proposed action would contribute to cumulative effects to the Morningstar 
properties and related resources in the context of past, present, and reasonably foreseeable actions as 
required by the NEPA CEQ regulations.    

To provide further detail supporting the FEIS conclusions, MDOT SHA confirmed that in 1992, construction 
work was performed on I-495.  This work was done within the median of I-495 near this area and avoided 
impact to the cemetery property.  As documented in the SDEIS and FEIS, and as concluded in the ROD, the 
Selected Alternative avoids impacts to the cemetery property as well as to the area of the MDOT SHA owned 
right-of-way adjacent to the cemetery property where there could be the potential for unmarked graves.  
Lastly, our review did not identify any reasonably foreseeable future projects in the vicinity of the cemetery.  
We also note that based on commitments included in the ROD and PA, established in part based on 
coordination with stakeholders with interest in the Morningstar resource, the Selected Alternative will 
provide several benefits to the property by reducing stormwater and noise effects over existing conditions.    

The MDOT SHA and FHWA also evaluated the potential for indirect effects including visual, noise, and 
vibration.  This information was presented to and discussed with Friends of Moses Hall in January 2022.  A 
noise barrier is proposed along the cemetery boundary that will reduce the current noise level by half.  The 
MDOT SHA has also committed to designing the barrier in a context sensitive manner with options including 
vegetation screening, artistic form liner panels, and/or memorial plaques commemorating the names of 
known and unmarked interments.  No aspects of the property were determined to be at risk from vibration.   

Regarding drainage concerns on the cemetery, MDOT SHA has completed drainage investigations and various 
assessments of other complaints regarding current damage or disrepair to the cemetery.  It was determined 
that these concerns were not caused by MDOT SHA’s current highway operations.  

At this time, MDOT SHA and FHWA have taken significant measures to avoid all known impacts to the property 
for the MLS and have not identified impacts that require mitigation.  The MDOT SHA and FHWA are committed 
to developing and implementing the cemetery treatment plan identified in the Section 106 PA and 
implementing additional investigations, out of an abundance of caution, to identify any human remains and 
archaeological potential near the cemetery within the ROD limits of disturbance.  The MDOT SHA will continue 
to offer the Friends of Moses Hall opportunities to consult and accommodate reasonable requests as the 
treatment plan is developed and implemented.  Under the terms of the PA, if the results of the investigations 
provide additional information suggesting impacts are possible, then MDOT SHA will continue efforts to avoid 
such impacts and mitigate if impacts are unavoidable.  
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It was also noted that MDOT SHA has committed to “gifting” certain land to the Morningstar Tabernacle No. 
88 Moses Hall and Cemetery.  The term “gifting” is used to indicate that the MDOT SHA will convey this land 
without seeking anything in return. 

Regarding your comments on the environmental justice (EJ) analysis, we note that the initial analysis of 
potential EJ impacts were included in the DEIS.  At this stage of the study, the analysis focused on the entire 
study area, reflecting a broad geographic area surrounding the 48-mile study limits for the Build Alternatives 
assessed in the DEIS.  The DEIS study area included I-495 from south of the George Washington Memorial 
Parkway in Fairfax County, Virginia, including the American Legion Bridge (ALB) across the Potomac River, to 
west of MD 5 in Prince George’s County, Maryland; and I-270 from I-495 to I-370 in Montgomery County, 
including the east and west I-270 spurs north of I-495.   

As a result of comments on the potential impacts, especially to those disclosed in the DEIS to EJ populations, 
MDOT SHA and FHWA took a fresh look at the alternatives and presented a revised alternative in the SDEIS, 
Alternative 9 – Phase 1 South, which substantially reduced the number and location of potentially impacted 
EJ populations.  The Selected Alternative Phase 1 South has identified No Action for some 34 miles and with 
build improvements now 14 miles long focusing on the west side of I-495, including the ALB and I-270 from I-
495 to I-370. 

The SDEIS disclosed impacts to the EJ populations in comparison to non-EJ populations.  The FEIS summarized 
the final technical analyses on impacts to both EJ and non-EJ populations and considered mitigation and 
community enhancements.  Both beneficial and/or adverse impacts to EJ populations were considered in the 
EJ analysis.  Based on the reasoning documented in the SDEIS and FEIS, FHWA and MDOT SHA have 
determined that no disproportionately high and adverse impacts to EJ populations would occur as a result of 
the I-495 and I-270 Managed Lanes Study Preferred Alternative.  As intended by NEPA/Section 106 and 
Executive Order on EJ, a review of the entire record shows that impacts to EJ populations were presented, 
identified by the public as a result of the public outreach process, and were not only considered but resulted 
in a change to the Selected Alternative.  
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The attachments included with this FEIS comment letter are included on the following pages. 
 

 



   RECORD OF DECISION 
 

 
APPENDIX D – FEIS COMMENTS & RESPONSES AUGUST 2022 PAGE 29 

  

 

This letter was included as an attachment with the FEIS Comment Letter and therefore the copy of the 
letter is included here.  However, MDOT SHA acknowledges receipt of this letter is related to the Section 
106 process and has addressed the comments raised through the Section 106 Consulting Parties process.  

 



   RECORD OF DECISION 
 

 
APPENDIX D – FEIS COMMENTS & RESPONSES AUGUST 2022 PAGE 30 

  

 

 

 



   RECORD OF DECISION 
 

 
APPENDIX D – FEIS COMMENTS & RESPONSES AUGUST 2022 PAGE 31 

  

 

 

 



   RECORD OF DECISION 
 

 
APPENDIX D – FEIS COMMENTS & RESPONSES AUGUST 2022 PAGE 32 

  

 

 

 



   RECORD OF DECISION 
 

 
APPENDIX D – FEIS COMMENTS & RESPONSES AUGUST 2022 PAGE 33 

  

 

 

 



   RECORD OF DECISION 
 

 
APPENDIX D – FEIS COMMENTS & RESPONSES AUGUST 2022 PAGE 34 

  

 

 
A letter dated July 13, 2022 from ACHP was sent to the Friends of Moses Hall in response to this comment.  
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For a response to the cumulative effects comments raised in this letter refer to the response to the July 15 
FEIS comment, on pages 27-29 above. 



   RECORD OF DECISION 
 

 
APPENDIX D – FEIS COMMENTS & RESPONSES AUGUST 2022 PAGE 37 

  

 

 



   RECORD OF DECISION 
 

 
APPENDIX D – FEIS COMMENTS & RESPONSES AUGUST 2022 PAGE 38 

  

 

This page is intentionally left blank. 
 



   RECORD OF DECISION 
 

 
APPENDIX D – FEIS COMMENTS & RESPONSES AUGUST 2022 PAGE 39 

 OFFICE OF THE COUNTY EXECUTIVE, MONTGOMERY COUNTY 

 

 

Response: 
On June 17, 2022, the FEIS was published in the federal register and made available for a 30-day period on 
the US Environmental Protection Agency’s (USEPA) EIS Database website, on the Op Lanes Maryland webpage 
and at 17 public library locations in Maryland, Virginia and Washington D.C.  The FEIS was prepared to present 
the final analyses completed for the Preferred Alternative, design refinements to address public comments, 
operational considerations and to further avoid and minimize impacts, and to respond over 5,000 comments 
received on the DEIS and SDEIS.   

From the outset of the Study’s NEPA process, the Federal Highway Administration (FHWA) as the lead federal 
agency, and the Maryland Department of Transportation (MDOT SHA) as the co-lead agency, developed a 
comprehensive public involvement and engagement strategy designed to obtain input from stakeholders 
around the entire MLS study area.  This strategy combined traditional opportunities for commenting on the 
Draft Environmental Impact Statement (DEIS) and Supplemental DEIS (SDEIS) in addition to wide-ranging 
outreach to community organizations (e.g., church groups, homeowners’ associations, public interest groups, 
and governmental entities), with particular sensitivity and outreach to identified Environmental Justice 
communities. Refer to FEIS, Chapter 8. The public involvement and engagement process, starting in early 
2018 and continuing for over four years, considered the vast diversity of community resources. Despite a 
global pandemic, MDOT SHA’s public involvement strategy ensured the safety of the public while still 
providing the same opportunities for meaningful participation by the public in the NEPA process.  

The DEIS was published on July 10, 2020 and was made available on the I-495 & I-270 P3 Program webpage 
(https://oplanesmd.com/deis/), on the USEPA EIS Database webpage and at multiple public locations in hard 
copy in Montgomery and Prince George’s counties, Maryland, Fairfax County, Virginia and Washington DC. 
Following publication of the DEIS, FHWA and MDOT SHA provided a 90-day comment period, which is twice 
the minimum time required by the CEQ regulations. Based on input from the general public, community 
partners, stakeholders, and local and federal officials, however, MDOT SHA supported extending the DEIS 
comment period and made a formal request to FHWA, which has authority to grant any extension. FHWA 
approved this request and granted a 30-day extension of the public comment period for the DEIS.  All in all, 
the DEIS was made available for comment and review from July 10, 2020 through and including November 9, 
2020, a total of four months.  During this extended comment period, the agencies received close to 3,000 
comments.   

The SDEIS published on October 1, 2021 was prepared to consider new information relative to the Preferred 
Alternative, Alternative 9 - Phase 1 South.  Building off the analysis in the existing DEIS, the SDEIS disclosed 
new information relevant to the Preferred Alternative while referencing the DEIS for information that 
remained valid. The SDEIS also described the background and context in which the Preferred Alternative, 
Alternative 9 - Phase 1 South was identified. The SDEIS was available for the public to review and comment 
on the Preferred Alternative during a 45-day comment period, which was later extended an addition 15 days.  
The SDEIS was also made available on the I-495 & I-270 P3 Program webpage 
(https://oplanesmd.com/sdeis/), on the USEPA EIS Database webpage and at multiple public locations in hard 
copy in Montgomery and Prince George’s Counties, Maryland, Fairfax County, Virginia and Washington DC. 
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In addition to a combined six-month EIS public comment review period, MDOT SHA has held 16 large public 
workshops, 7 public hearings including virtual and in-person, and over 200 individual, elected official, 
community, stakeholder, and business owner meetings. Refer to DEIS, Chapter 7 and Appendix P; SDEIS, 
Chapter 7; and FEIS Chapter 8 and Appendix R for detailed information on public involvement. 
 
As a result of this continued public involvement and engagement effort, the Preferred Alternative, as 
described in the FEIS, reflected changes made since the SDEIS. Consistent with the NEPA process, a FEIS should 
include responses to substantive comments that can take place in the form of changes from what was 
presented in the DEIS such as factual corrections and/or new or modified analyses or alternatives.  This is 
precisely what was done and clearly reflected in the FEIS. Refer to FEIS, Executive Summary.  The MLS FEIS 
includes responses to more than 5,000 comments received on the DEIS and SDEIS and the Preferred 
Alternative reflects changes to address many of the comments including design modifications and 
adjustments, finalizing technical analyses, continued application of avoidance and minimization efforts and 
finalizing mitigation for unavoidable impacts.  
 
As mentioned above, the FEIS was made available for a 30-day Notice of Availability through various and 
widely accessible means before the Record of Decision (ROD) was approved. Public involvement and 
engagement will continue as the project advances to final design and construction. As a requirement in the 
P3 Agreement, the Developer must provide a public outreach and engagement plan. The Developer will 
coordinate with MDOT SHA to facilitate an early and ongoing collaborative dialogue to engage stakeholders, 
local communities, and property owners though final design and construction. MDOT SHA, jointly with the 
Developer, would be responsible for implementing strategies, such as public meetings and community events, 
with the goal of maintaining an open dialogue with stakeholders. 

 
The attachment included with the FEIS comment letter is included on the following pages. 
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 SIERRA CLUB MARYLAND CHAPTER (JUNE 30, 2022) 

 

Response: 
On June 17, 2022, the FEIS was published in the federal register and made available for a 30-day period on 
the US Environmental Protection Agency’s (USEPA) EIS Database website, on the Op Lanes Maryland website, 
and at 17 public library locations in Maryland, Virginia and Washington D.C.  The FEIS was prepared in support 
of the normal progress of a National Environmental Policy Act (NEPA) Study.  After reviewing and considering 
the many comments received on the Draft Environmental Impact Statement (DEIS) and Supplemental DEIS 
(SDEIS), the agencies took another hard look at its prior analyses, evaluated accumulated data, refined design 
to further address operational considerations and, most notably, to further efforts to avoid and minimize 
impacts.    

From the outset of the Study’s NEPA process, the Federal Highway Administration (FHWA) as the lead federal 
agency, and the Maryland Department of Transportation State Highway Administration (MDOT SHA) as the 
co-lead agency, developed a comprehensive public involvement and engagement strategy designed to obtain 
input from stakeholders around the entire MLS study area.  This strategy combined traditional opportunities 
for commenting on the DEIS and SDEIS in addition to wide-ranging outreach to community organizations (e.g., 
church groups, homeowners’ associations, public interest groups, and governmental entities), with particular 
sensitivity and outreach to identified Environmental Justice communities.  Refer to FEIS, Chapter 8.  The public 
involvement and engagement process, starting in early 2018 and continuing for over four years, considered 
the vast diversity of community resources.  The MDOT SHA’s public involvement strategy ensured the safety 
of the public during the pandemic while still providing the same opportunities for meaningful participation 
by the public in the NEPA process and even expanding opportunities using new technologies available.  

The DEIS was published on July 10, 2020, and was made available on the I-495 and I-270 Public-Private 
Partnership (P3) Program webpage (https://oplanesmd.com/deis/), on the USEPA EIS Database webpage and 
at multiple public locations in hard copy in Montgomery and Prince George’s counties, Maryland, Fairfax 
County, Virginia and Washington D.C.  Following publication of the DEIS, FHWA and MDOT SHA provided a 
90-day comment period, which is twice the minimum time required by the Council on Environmental Quality 
(CEQ) regulations. Based on input from the public, community partners, stakeholders, and local and federal 
officials, MDOT SHA supported extending the DEIS comment period and made a formal request to FHWA, 
which has authority to grant any extension.  The FHWA approved this request and granted a 30-day extension 
of the public comment period for the DEIS.  In summary, the DEIS was made available for comment and review 
from July 10, 2020 through and including November 9, 2020, a total of four months.  During this extended 
comment period, the agencies received close to 3,000 comments.   

Based primarily upon consideration of the large body of comments on the DEIS, the Preferred Alternative was 
revised to identify Alternative 9 - Phase 1 South.  Building off the analysis in the existing DEIS, the SDEIS, 
published on October 1, 2021, disclosed new information relevant to the Alternative 9 - Phase 1 South as well 
as additional information accumulated since the DEIS. The majority of the information and analysis in the DEIS 
remained valid and was referenced accordingly.   
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The SDEIS was available for the public to review and comment during a 45-day comment period, which was 
later extended an additional 15 days, for a total of 60 days.  During this period, all comments received on the 
totality of information available were accepted and considered.  The SDEIS was officially made available on 
the I-495 and I-270 P3 Program webpage (https://oplanesmd.com/sdeis/), on the USEPA EIS Database 
webpage, and at multiple public locations in hard copy in Montgomery and Prince George’s Counties, 
Maryland, Fairfax County, Virginia, and Washington DC. 

In addition to a combined six-month public comment review period for the DEIS and SDEIS, MDOT SHA has 
held 16 large public workshops, 7 public hearings including virtual and in-person, and over 200 citizen, elected 
official, community, stakeholder, and business owner meetings.  Refer to DEIS, Chapter 7 and Appendix P; 
SDEIS, Chapter 7; and FEIS Chapter 8 and Appendix R for detailed information on public involvement. 

As a result of this continued public involvement and engagement effort, in addition to input from federal, 
state, and local agencies, the lead agencies refined and presented the Preferred Alternative and potential 
impacts of the Preferred Alternative.  The MLS FEIS included responses to more than 5,000 comments 
received on the DEIS and SDEIS.  The Preferred Alternative reflects changes to address many of the comments 
including design modifications and adjustments, finalizing technical analyses, continued application of 
avoidance and minimization efforts, and finalizing mitigation for unavoidable impacts.  This is precisely what 
the NEPA process envisions.  Refer to FEIS, Executive Summary for more detailed explanation.  

As mentioned above, the FEIS was made available for a 30-day Notice of Availability through various and 
widely accessible means before the Record of Decision (ROD) was approved.  Public involvement and 
engagement will continue as the project advances to final design and construction.  The MDOT SHA will be 
responsible for implementing strategies, such as public meetings and community events, with the goal of 
maintaining an open dialogue with stakeholders. 
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 SIERRA CLUB MARYLAND CHAPTER (JULY 18, 2022) 

 

Response: 
The following is a response to the Sierra Club, et al. (hereafter “Sierra Club”) comments on the I-495 & I-270 
Managed Lanes Study (Study) Final Environmental Impact Statement (FEIS), dated July 18, 2022.  The cover 
letter and executive summary portion of the comment letter summarizes specific comments offered in the 
rest of the comment.  Because all topics summarized in the introductory statement are covered separately 
below, as well as in responses to common themes raised by other parties, this portion of the comment letter 
does not require a specific response. The Federal Highway Administration (FHWA) and Maryland Department 
of Transportation State Highway Administration (MDOT SHA), co-lead agencies for this Study, have also 
reviewed Exhibits A-M that were included with the comment letter, but are addressed in the topics below 
and do not require a specific response either. 

Throughout these comments, the Sierra Club cites to and/or summarizes various statutes, regulations, federal 
agency guidance, and case law regarding the National Environmental Policy Act (NEPA) process or other 
substantive areas of law. These comments generally reflect commenters’ interpretations and legal 
conclusions.  The Lead agencies have considered these commented but this response does not require the 
Lead agencies to specifically address the commenters’ interpretation of the law and its application. The 
following responses focus on the contents of the environmental data and analysis reflected in the FEIS. It 
follows the table of contents and main issues listed in the comment letter. 

Responses to the Sierra Club’s comments on the Draft Environmental Impact Statement (DEIS) can be found 
in FEIS, Appendix T, Section T.2.A, Volume 3 and responses to the Supplemental DEIS (SDEIS) comments can 
be found in FEIS, Appendix T, Section T.2.B, Volume 2. 

I. The Sierra Club’s letter stated that the Agencies’ Environmental Review Process Fails to Satisfy Public 
Participation Requirements 

FHWA and MDOT SHA responded to the Sierra Club’s letter dated June 30, 2022; refer to page 39 of this ROD, 
Appendix D. The June 30th letter raised the same issues as the July 18, 2022 Sierra Club letter. These 
comments questioned whether a 30-day availability period was adequate to meaningfully review and 
comment on the material in the FEIS including supporting appendices. Based on the Council on Environmental 
Quality (CEQ) regulations, no formal comment period on a FEIS is required and no final decision can be made 
sooner than 30 days after the FEIS is published in the Federal Register. An extension of the FEIS availability 
period was not granted by FHWA as there has been extensive opportunity for the public to review and 
comment on the Project documents including the DEIS and SDEIS over a four-year period. The FEIS was 
prepared in support of the normal progress of a NEPA Study.  That is, after reviewing and considering the 
many comments received on DEIS and SDEIS the agencies took another hard look at its prior analyses, 
evaluated accumulated data, refined the Preferred Alternative design to further address operational 
considerations and most notably to further minimize impacts. The FEIS outlined the changes made since the 
SDEIS to aid in review of new or updated information.  Supporting technical reports appended to the FEIS 
were analyses presented in the DEIS, updated in the SDEIS, and finalized for the FEIS. For the more detailed 
response to comments related to the request to extend the FEIS availability period, refer to the FHWA and 
MDOT’s response to the June 30, 2022 Sierra Club comment in page 39 of this ROD, Appendix D. 
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The July 18, 2022 letter also claims the Agencies ignored opposing viewpoints, declined to tally the number 
of comments opposing the project in the FEIS, responded to public comments after the public could formally 
reply, and responded to similar comments in an inconsistent manor. In total, over 5,000 comments were 
received during the study comment periods for the DEIS and SDEIS. These comments were organized into 
relevant comment themes and summarized in respective reports. To be fully transparent and to ensure all 
comments were able to reach other citizens, the comment summary reports, including the individual 
submissions, were made publicly available on the Program website. The FEIS, Appendix T includes a response 
to every comment received on the DEIS and SDEIS.  There is no requirement to tabulate the comments 
because every comment and response is available.  FEIS, Appendix T includes a table of contents and an index 
to aid readers in finding both a response to their DEIS and SDEIS comments as well as the copy of their 
comments received. The index is organized first by the commenting entity (i.e. community organization, 
business, etc.) or individual, then alphabetical by the commenter’s last name or organization. The DEIS 
Comment and Response Index can be found on Page 2 of Appendix T, Index and the SDEIS Comment and 
Response Index on Page 67 of Appendix T, Index.  

Refer to Appendix T, Section T.1 for agency comment responses, T.2 for community organization comment 
responses, T.3 for elected official comment responses, T.4 for business comment responses, T.5 for form 
letter comment responses, and T.6 for individual comment responses. For thematic comment responses, 
refer to Chapter 9 of the FEIS. 

All Study documents posted on the website are compliant with Section 508 of the Rehabilitation Act of 1973 
and follow federal and state accessibility requirements.  The files can be read by a computer program to 
someone who is visually impaired.  As included in Exhibit C, MDOT SHA sent a response to Mr. Gallant 
regarding the protection of files on the website.  The files can be printed, they are accessible to the visual 
impaired in a manner which fully complies with 508 but content is produced in pdf format in an effort to 
maintain the integrity of the content. 

II. The Sierra Club’s letter states that Traffic Models Used in the FEIS Are Deeply Flawed  

FEIS comments questioned the Study’s final traffic forecasts and modeling results.  These comments are not 
based in fact and appear to be based on a misunderstanding of how data was updated and refined between 
publication of the SDEIS and publication of the FEIS and its supporting documents.  FHWA and MDOT followed 
accepted practice and processes for considering how or if the Preferred Alternative design refinements or 
other relevant new information would impact traffic forecasts.  Any changes to the traffic forecast results in 
the FEIS properly reflect appropriate and relatively minor updates to modeling inputs based on information 
available to MDOT SHA following completion of the SDEIS.  

The Sierra Club has indicated that the FEIS’s traffic model appears to be inconsistent with the traffic model 
used to predict revenue. Both modeling efforts are based on the Metropolitan Washington Council of 
Governments (MWCOG) regional travel demand model. However, updates and enhancements to the 
MWCOG models vary by use and purpose associated with the particular modeling exercise.  Per AASHTO’s 
Practitioners’ Handbook, Managing the NEPA Process for Toll Lanes and Toll Roads (August 2016): “The NEPA 
traffic forecasts are intended to provide the basis for an informed Federal decision about the project. For 
projects involving a PPP or bond financing, it also will be necessary at some point to prepare investment-
grade traffic and revenue (T&R) forecasts.  The T&R forecasts serve a different purpose from the NEPA 
forecasts: they provide assurances to investors that traffic levels will be sufficient to support the toll revenues  



   RECORD OF DECISION 
 

 
APPENDIX D – FEIS COMMENTS & RESPONSES AUGUST 2022 PAGE 52 

  

 

anticipated for the project. These two sets of traffic forecasts generally are conducted separately and involve 
different methodologies. In many cases investment-grade T&R forecasts are prepared after the NEPA process 
is completed.” 

In general, Toll and Revenue modeling is performed for financial planning. It is used in part to generate traffic 
forecasts that can help identify and evaluate any potential financial risks or uncertainties associated with the 
project over time. CDM Smith is a company that performs Toll and Revenue studies using proprietary 
algorithms, data, and analysis, which they performed for the financial planning efforts for this project and to 
support toll setting. As noted in their report, their work included refinements to the MWCOG model – 
including adjustments to the population and employment projections, among other things. In addition, the 
Developer, as MDOT’s P3 partner, will perform their own independent Traffic and Revenue studies to support 
their project financing. Neither Toll and Revenue models are used to evaluate the traffic operations of 
freeway segments, ramp segments, and intersections within the study area and they do not provide traffic 
performance measures needed to support NEPA and IAPA evaluations and documentation. When using 
information from the Toll and Revenue studies, it is also important to keep in mind that, “CDM Smith made 
qualitative judgments related to several key variables in the development and analysis of the traffic and 
revenue estimates that must be considered as a whole; therefore, selecting portions of any individual result 
without consideration of the intent of the whole may create a misleading or incomplete view of the results 
and the underlying methodologies used to obtain the results,” as stated in the Final Toll Rate Setting Report. 

The traffic modeling and analysis used to support traffic analysis for NEPA and IAPA, as well as engineering 
design, is also based on traffic forecasts developed from use of the MWCOG travel demand model, but the 
refinements and post-processing assumptions and methodologies differ from those used in Toll and Revenue 
model. Based on the MWCOG model and refinements completed as part of the NEPA process, the traffic 
forecast can then be used to develop VISSIM microsimulation models, the results of which are evaluated to 
identify the project’s traffic impacts and potential areas for design refinements. More specifically, the traffic 
forecasts in the FEIS were not used to determine when the soft cap would potentially be exceeded; that 
information would come from the Toll and Revenue studies. Rather, as part of the forecasting assumptions 
for the NEPA efforts, it was assumed that the maximum throughput in the managed lanes would be capped 
(by use of toll rates) in order to maintain the minimum operating speed requirement. As stated in FEIS 
Appendix A, “It should be noted that toll rates are unknown at this point, but they will be dynamic to manage 
traffic demand in the HOT lanes. For the purposes of this analysis, volumes in the managed lanes were 
assigned to provide the maximum throughput while maintaining speeds of at least 45 mph in the managed 
lanes (the federal requirement). This threshold occurs at 1,600 to 1,700 vehicles per hour per lane in the 
highest demand segment, which equates to a maximum of 3,200 to 3,400 vehicles per hour in the two-lane 
managed lane network.” 

The description above helps explain why specific numbers from the Toll and Revenue studies should not be 
compared to specific numbers from the FEIS forecasts. Nonetheless, it should be noted that despite the 
differences in modeling purposes, assumptions and methodologies, MDOT’s traffic modeling team did 
coordinate with the ongoing CDM Smith and P3 Developer modeling efforts to compare traffic volume 
forecasts to confirm relative consistency. 
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In addition, the FEIS comment questioned the number of traffic model runs used in the analysis reported in 
the NEPA documentation.  As part of MDOT SHA’s Draft Application for Interstate Access Point Approval 
(IAPA), the IAPA Framework Document notes that “Five (5) runs will be performed for each model scenario,” 
(page 24). This approach was approved by FHWA and is consistent with MDOT SHA Guidelines. Refer to FEIS, 
Appendix B for additional details on MDOT SHA’s Draft Application for IAPA Approval. 

The FEIS comment highlights specific travel time values, noting differences between the SDEIS and FEIS in a 
series of tables starting on page 18.  The concerns are similar to those raised by the Maryland Transit 
Opportunities Coalition (MTOC) in a letter to FHWA dated July 11, 2022.  MDOT’s response to the MTOC 
comments is included in ROD, Appendix D.  That response includes a list of specific forecasting and coding 
changes that were made by MDOT between the SDEIS and FEIS in light of the new recommended Preferred 
Alternative, and as part of the normal course of action for a NEPA study. The changes refined the analysis in 
response to public, stakeholder, and agency comments concerning the scope of the proposed action, as well 
as other issues.  The updated analysis did not fundamentally alter the overall findings of the MLS.  The 
following explains in greater detail how these refined analyses affected the specific travel time numbers cited 
by the Sierra Club. 

Table 1 on page 18 shows travel time results for three northbound trips on the west side of the study area.  
The table correctly notes that the travel time results for all three of these trips decreased between the SDEIS 
and FEIS in both the No Build condition and in the Build condition.  The reason that these travel times 
decreased is due to residual impacts from forecasting changes that were made in the Greenbelt area on the 
northeast side of the study area related to planned background development at the Greenbelt Metro 
interchange.  The forecasts used in the SDEIS were overly conservative and projected peak period volumes 
that far exceeded the capacity along the Inner Loop and the ramps serving the Greenbelt Metro interchange. 
In the 2045 SDEIS models, severe congestion formed on the Inner Loop during the PM peak period 
approaching Greenbelt.  The congestion was so severe that it backed up through the top side of the Beltway 
and into the west side of the Beltway, which increased travel times for northbound trips, including those 
shown in Table 1.   

Upon review of the SDEIS models following the comment period, it was determined that the Greenbelt 
forecast projections were not consistent with the MWCOG model trends and therefore needed to be 
adjusted.  The volumes serving the background development were reduced accordingly during development 
of the FEIS.  This change impacted the travel time results reported in the FEIS because there was less 
congestion on the Inner Loop through the Greenbelt area, which no longer spilled back into the west side of 
the Beltway.  Therefore, travel times improved in the FEIS for the northbound trips listed in Table 1.  Because 
this change was related to background development, it affected both the No Build results and the Build 
results.  While both the No Build and Build travel times reduced in the FEIS, the net difference between No 
Build and Build remained approximately the same and therefore this change did not fundamentally alter the 
overall benefits of the Preferred Alternative reported originally in SDEIS Chapter 3 and updated in FEIS 
Chapter 4, and the general conclusions are the same.  

Table 2 reprints some of the values from Table 1, while Tables 3 and 4 highlight the travel time results for 
some additional trips on the west side of the study area. The explanation for why the travel times decreased 
between the SDEIS and the FEIS is the same as described above.  The letter also highlights these specific 
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trips because they are examples of trip pairs in which the projected travel time in the general purpose lanes 
under Build conditions is higher than for the same trip under No Build conditions.  This topic has been brought 
up before and is addressed in Section XI.B.6 of the ROD.  The FEIS shows that the travel times for some Inner 
Loop trips are “longer” in the Build general purpose lanes than No Build.  The reason is that the backups would 
be so bad in Virginia under the No Build condition that fewer vehicles would actually get across the American 
Legion Bridge (ALB) during the peak hour.  This makes some trips in Maryland under the No Build look better 
than they are.  The Build condition serves much more throughput during the peak hour and there is naturally 
some increase in travel time during the peak when looking at certain segments.  While this affects some trip 
pairs, including the ones highlighted in the Sierra Club letter, most (76%) of the trip pairs show a benefit from 
traveling in the general purpose lanes under Build versus No Build, and the average PM travel time change 
between No Build and Build is a net improvement of 8 minutes of savings when looking at the entire system.   

Table 5 and Table 6 show the travel time results for two trips that start on the top side of I-495 and follow the 
Outer Loop towards the ALB during the PM peak period.  The tables highlight a large change in projected 
travel times for these trips between the SDEIS and FEIS in the No Build model.  These travel time increases 
detailed in the FEIS resulted from correction of a coding error in the SDEIS No Build VISSIM PM peak model 
that was identified and corrected during development of the FEIS.  The issue was related to the routing of 
HOVs traveling from the top side Outer Loop to I-270 northbound, which caused severe congestion on the 
Outer Loop approaching the east spur to I-270 by sending too many vehicles north towards I-270 and not 
enough along the Outer Loop towards the ALB.  This change did not significantly alter the overall network-
wide results for the No Build Alternative, but rather shifted some of the congestion from one area to another. 
Therefore, the coding issue was not initially apparent when reviewing the overall findings presented in the 
SDEIS.  Upon closer review of the SDEIS models following the comment period, this issue was identified and 
corrected.  This change affected the travel times in the No Build PM model in a couple of locations.  Travel 
times on the top side Outer Loop approaching Connecticut Avenue decreased between the SDEIS and the 
FEIS, while travel times on the west side Outer Loop approaching the ALB (such as those highlighted in Table 
5 and Table 6) increased between the SDEIS and the FEIS.  But as noted above, the overall No Build travel 
times and delays were not significantly affected by the change.  This coding change was applied to the No 
Build model only, and therefore did not affect the Build results for these trips.  

As shown in Table 5, the Build travel times are similar between the SDEIS and the FEIS.  However, Table 5 and 
Table 6 show the incorrect values for the general purpose lane travel times for the Build condition.  The values 
for the SDEIS and FEIS appear to be transposed in the Sierra Club letter – for the trip from Connecticut to 
GWP (Table 5), the reported travel time in the SDEIS is 9.8 minutes (not 10.1 minutes), while the reported 
travel time in the FEIS is 10.1 minutes (not 9.8 minutes).  A similar error was made in the Sierra Club letter in 
Table 6 for the trip from Connecticut to River Road.  The reported travel time in the SDEIS is 6.6 minutes (not 
7 minutes) and the reported travel time in the FEIS is 7 minutes (not 6.6 minutes).  This error is carried over 
into the “Difference” row, and therefore the “Increase Time” values shown in the yellow box in Table 5 and 
Table 6 are incorrect.  If the proper values were used, the calculated increase time would be 440% (not 470%) 
in Table 5 and 586% (not 656%) in Table 6.  As with the other changes described above, the coding change 
made by MDOT between the SDEIS and FEIS did not fundamentally alter the overall benefits of the Preferred 
Alternative reported originally in SDEIS Chapter 3 and updated in FEIS Chapter 4, and the general conclusions 
are the same.   
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The July 18, 2022 comment letter also suggested that MDOT SHA should be using empirical data from other 
projects in Virginia and Maryland.  MDOT SHA did look at similar projects in Virginia, Maryland, and around 
the country, and that those projects showed system wide benefits to constructing managed lane facilities.  
FHWA has been promoting the use the managed lanes for many years, as noted in the example from 2004:  
https://highways.dot.gov/public-roads/novemberdecember-2004/managed-lanes. 

For additional information refer to the following documents: FEIS Chapter 4; FEIS, Appendix A, Final Traffic 
Analysis Technical Report; FEIS Appendix B, and MDOT SHA’s Draft Application for Interstate Access Point 
Approval.  Responses to the Sierra Club’s comments on the DEIS can be found in FEIS, Appendix T, Section 
T.2.A, Volume 3, page CO-535 and responses to the SDEIS comments can be found in FEIS, Appendix T, 
Section T.2.B, Volume 2, page CO-826. 

III. The Sierra Club’s letter states the FEIS Fails To Address Impacts to Public Health  

The FEIS comment claims that public health was not addressed and ties it to a need for air quality and traffic 
safety analyses.  This is not accurate as these analyses have been conducted for the Study.  Specifically, the 
FEIS addresses comments received on public health in a response found on page 9-56 of the FEIS, Chapter 9. 
In addition, air quality and traffic safety analyses have been completed and documented. 

While safety was not identified as a need for the Study, a safety analysis was conducted as part of MDOT 
SHA’s Draft Application for IAPA Approval; refer to FEIS, Appendix B for additional details. That safety 
evaluation included a thorough review of existing crash data; an evaluation of crash rates and the 
identification of high crash locations; a qualitative assessment of how key design elements would be expected 
to influence safety; and a quantitative analysis that provides relative comparison results of predictive crash 
analysis for the No Build and Preferred Alternative. The safety results demonstrate that the Preferred 
Alternative should not have a significant adverse impact on the safety of the study corridors. 

The air quality analysis is thoroughly documented in the DEIS, SDEIS, and FEIS; refer to DEIS, Chapter 4, 
Section 4.8; DEIS Appendix I; SDEIS, Chapter 4, Section 4.8; FEIS, Chapter 5, Section 5.8; FEIS, Appendix K, 
and FEIS, Chapter 9, Section 9.3.4.F.  As stated in the FEIS, the Study is located in an attainment area, as 
defined by US Environmental Protection Agency (USEPA), for carbon dioxide (CO), and particulate matter 
(PM10 and PM2.5); therefore, transportation conformity requirements pertaining to these criteria pollutants 
do not apply to this project and no further emissions analysis were evaluated. Montgomery County, Maryland 
and Fairfax County, Virginia are listed by USEPA as non-attainment for the 2015 8-hour ozone standard.  
However, the National Capital Region Transportation Planning Board updated the Visualize 2045 plan in 2022 
and the design concept and scope for the Selected Alternative is included in the Air Quality Conformity 
analysis accompanying the update. As the Study is included in the conforming long-range plan and the Air 
Quality Conformity analysis, the Selected Alternative would not cause new air quality violations, worsen 
existing violations, or delay timely attainment of the relevant national ambient air quality standards including 
ozone. 

 

https://highways.dot.gov/public-roads/novemberdecember-2004/managed-lanes
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As documented in the FEIS and in accordance with the latest mobile source air toxics (MSAT) guidance, the 
Study is best characterized as one with “higher potential MSAT effects” since the projected Design Year traffic 
is expected to reach the 140,000 to 150,000 average annual daily traffic (AADT) criteria.1 Therefore, a 
quantitative MSAT emissions analysis was conducted. The results of the MSAT analysis show that all of the 
MSAT pollutant emissions are expected to increase slightly for the Preferred Alternative when compared to 
the No Build condition for 2025 and 2045. All MSAT pollutant emissions are expected to significantly decline 
in the Opening (2025) and Design years (2045) when compared to existing conditions (2016). These long-term 
reductions occur despite projected increase in vehicle miles traveled (VMT) from 2016 to the 2025 and 2045 
Build scenarios. Refer to FEIS, Chapter 5, Section 5.8 and FEIS, Appendix K, Section 3.3.3 for additional detail 
on the MSAT results. 

As documented in the FEIS, to date, no national standards for greenhouse gas (GHG) emissions have been 
established by the USEPA under the Clean Air Act and there is no regulatory requirement that has been 
established to analyze these emissions at a project level for transportation projects. Consistent with the 2016 
CEQ Final GHG NEPA guidance,2 a quantitative GHG analysis was conducted on the six Build Alternatives and 
the Preferred Alternatives as documented in the DEIS and FEIS, respectively. Since there is no approved 
methodology for conducting a project-level quantitative GHG emissions analysis, there are numerous 
parameters that could be applied to conduct such a review. Consistent with FHWA guidance on developing 
an affected network to analyze project-related pollutants, such as MSATs, MDOT SHA analyzed GHG 
emissions using the same affected network as the MSAT analysis.  Refer to FEIS, Appendix K, Section 3.4.1 
for the GHG results.   

Air quality considerations during construction are documented in FEIS, Chapter 5, Section 5.23.3 and FEIS, 
Appendix K.  The results of the analysis of operational emissions of GHGs during construction using FHWA’s 
Instructure Carbon Estimator can be found in Appendix B of the Final Air Quality Technical Report (FEIS, 
Appendix K).  

While no significant increase in GHG emissions from the Preferred Alternative was noted, MDOT SHA has 
committed to implementing a Greenhouse Gas Reduction Program to reduce emissions during construction. 
Refer to ROD, Appendix A, Table 1. 

IV. The FEIS’s Discussion and Evaluation of Plummers Island, Certain NPS Lands, the Potomac River, and 
Impacts to the Northern Long-Eared Bats and Other Bats Is Incomplete and Contrary to Applicable Legal 
Requirements 

The FEIS comments stated that the FEIS failed to acknowledge the full scope of impacts to Plummers Island, 
including the long-term research plots and sensitive research sites that will be destroyed by the project. This 
is not accurate. FEIS Appendix T, Section T.2.A Volume 2, page CO-347 includes MDOT SHA’s responses to 
comments from the Washington Biologist Field Club (WBFC) including specific responses that address these 
impacts to Plummers Island and the research plots. In addition, Plummers Island is discussed in the FEIS, 
Chapter 5, Sections 5.4, 5.7, 5.12, 5.17, and 5.19; FEIS, Appendix G, Final Section 4(f) Evaluation; FEIS, 
Appendix M, Natural Resources Technical Report; and FEIS, Appendix N Final Avoidance, Minimization and 
Impacts Report. 

 
1 Updated Interim Guidance on Mobile Source Air Toxic Analysis in NEPA Documents. October 18, 2016. https://www.fhwa.dot.gov/environMent/air_quality/air_toxics/policy_and_guidance/msat/page03.cfm 
2 https://www.federalregister.gov/documents/2016/08/05/2016-18620/final-guidance-for-federal-departments-and-agencies-on-consideration-of-greenhouse-gas-emissions-and 

https://www.fhwa.dot.gov/environMent/air_quality/air_toxics/policy_and_guidance/msat/page03.cfm
https://www.federalregister.gov/documents/2016/08/05/2016-18620/final-guidance-for-federal-departments-and-agencies-on-consideration-of-greenhouse-gas-emissions-and
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The FEIS comments stated that MDOT SHA failed to respect WBFC’s role on Plummers Island throughout the 
planning process and provide appropriate advanced notice for disturbances to the island. FHWA and MDOT 
SHA have met with the WBFC representatives directly 3 times during the NEPA process for the Study. For 
access to Plummers Island, MDOT SHA secured permits with the National Park Service (NPS), the property 
owner, for all work done on NPS land and coordinated as agreed upon with NPS for all access to the 
properties. In addition, NPS has coordinated directly with WBFC several times. 

Plummers Island is part of the Chesapeake and Ohio Canal National Historical Park and is owned by the NPS. 
As part of the Section 106 coordination for the Study, MDOT SHA completed the National Register of Historic 
Places (NRHP) determination of eligibility (DOE) form, included in FEIS, Appendix I and as Exhibit J in the Sierra 
Club FEIS comment letter.  Plummers Island is a recognized ecologically sensitive and an NRHP-eligible historic 
property in addition to being part of the larger Chesapeake and Ohio Canal National Historical Park. The WBFC 
is a Section 106 Consulting Party for the Study and in this role they have had opportunities to comment on 
the project, the adverse effects and mitigation for impacts to Plummers Island.  The specific comments from 
the WBFC on the Programmatic Agreement (PA), which were included as Exhibit M in your comment letter, 
were responded to by MDOT SHA.  All of the consulting party comments on drafts of the PA were responded 
to and distributed to the consulting parties.  

The FEIS comments state that the FEIS does not sufficiently explain why the west shift option for the American 
Legion Bridge (ALB) was rejected. This is not accurate. The FEIS includes this explanation in FEIS Appendix N, 
pages 6 through 10 and 17.  

The FEIS comments states that mitigation for impacts to Plummers Island should have been evaluated in the 
NEPA process from the beginning and not just the Section 106 Process that will conclude after the comment 
period is over and the ROD is signed. The DEIS, SDEIS and FEIS document the mitigation that has evolved 
through the NEPA process in consultation with the regulatory agencies and with feedback from stakeholders 
and public comments. The public had an opportunity to review the final mitigation and commitments during 
the FEIS availability period.  FEIS, Chapter 7 and Appendix A of the ROD, document the mitigation and 
commitments developed during the NEPA process.  Specifically, there is a commitment with the NPS to 
evaluate additional options for the ALB during final design that would further minimize or avoid physical 
impacts to Plummers Island.  

The FEIS comments stated that the natural resource mapping is inaccurate. MDOT SHA does not agree with 
this assertion and believe the mapping to be complete. FEIS Appendix T DEIS and SDEIS Comments and 
Responses Section T.2A Volume 2, page CO-351 includes comment responses that describe what is included 
in the project mapping.  

The FEIS comments stated that the FEIS fails to accurately describe the likely impacts of the Preferred 
Alternative due to risks of catastrophic flooding to Plummers Island, and further states that the flooding issues 
from the planned caisson and pier emplacements of the ALB and leveling or trimming of the Plummers Island 
rock ridge were not fully addressed in the FEIS. This is not accurate.  FEIS Appendix T, DEIS & SDEIS Comments 
and Responses, Section T.2.B, Volume 1, page CO-717 addresses these concerns and indicate that full 
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hydrologic and hydraulic analysis (H&H) will be completed during final design to ensure that adverse flooding 
impacts due to the ALB construction are reduced to the maximum extent practicable. The rock ridge will not 
be trimmed or leveled as part of the project. The issue of potential flooding impacts were minimized to the 
extent possible during preliminary design of the Preferred Alternative.  

In addition, the FEIS comments stated that the data being used to evaluate construction impacts from 100-
year floods is outdated and understates the risks to Plummers Island. The current regulatory requirement for 
flood consideration is to use the rainfall intensity associated with a 100-year flood event. FEIS Appendix T, 
DEIS & SDEIS Comments and Responses, Section T.2.B, Volume 1, page CO-717 discusses the 100-year storm 
and how the project will address flooding. Should the 100-year event volumes be updated during final design, 
the project will use the revised regulatory volumes for H&H analysis.   

MDOT SHA has made a commitment to maintain access to Plummers Island for construction purposes by 
bridging over the oxbow of the Potomac River without placing any materials or fill within the stream channel. 
An additional commitment to implement best management practices during the replacement of the ALB 
crossing the Potomac River such as extensive in-stream work and using coffer dams and temporary 
construction trestles to avoid and minimize impacts to the river and its aquatic biota. Refer to FEIS, Chapter 
7 and ROD, Appendix A, Table 1. 

FEIS comments stated that that the Potomac River and the drinking water drawn from the Potomac River 
would be negatively impacted by runoff from the ALB. The primary drinking water intake in the Potomac River 
is located above Great Falls and outside the project. The water intake at Little Falls Dam is only used 
intermittently. The NRTR does acknowledge the potential to increase contaminants to the raw water drawn 
from the Potomac River prior to being treated and distributed as drinking water. 

The FEIS comment states there is no stormwater management planned for the ALB, and claims this may run 
afoul of Clean Water Act requirements. As explained in FEIS, Chapter 3, Section 3.1.6, direct discharge at the 
ALB qualifies for a waiver from quantity management because the runoff from a bridge will enter the major 
waterway significantly before the peak in the waterway elevation and therefore will not affect downstream 
flooding.  Additionally, the NPS has jurisdiction over the land on both sides of the river and has determined 
that no SWM will be permitted in the circumstances presented.  

The FEIS comments stated that the level of tree impacts on NPS lands is unacceptable and that there is no 
mitigation proposed. This is inaccurate. MDOT SHA has worked closely with NPS to avoid and minimize 
impacts to forests and trees on NPS property to the greatest extent practicable. FHWA and MDOT SHA have 
coordinated closely to develop acceptable levels of mitigation for impacts to NPS property and resources on 
their property. Separately, the Department of Interior and NPS have concurred with the FEIS and its proposed 
level of impacts and mitigation. FEIS, Chapter 5, Section 5.16.4 page 5-110 summarizes the forest and 
terrestrial vegetation components of the comprehensive ecological restoration plan for mitigation of impacts 
to NPS property.  
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The FEIS comment states further investigation and justification required into whether it is legal without 
Congress’s review and approval to de-federalize Capper-Crampton lands and transfer to states for 
transportation use. FHWA and MDOT SHA have coordinated with the NPS and National Capital Planning 
Commission throughout the NEPA process on potential impacts to park property acquired with Capper-
Cramton funding.  This coordination and impacts are described on page 5-29 and 5-30 of the FEIS, Chapter 5.  
As stated, after the conclusion of the NEPA process and if NPS agrees to the use of the impacted lands, FHWA 
would officially request the land for the highway purposes via execution of a highway deed easement, which 
does not require Congressional review.  

The FEIS comment claims information on recreational use of the Potomac River during construction was not 
addressed and that the Canoe Cruisers Association comments were dismissed. A response to the Canoe 
Cruisers Association SDEIS Comment letter can be found in FEIS, Appendix T, Section T.2.B, Volume 1, which 
includes a response on river access during construction.  

Furthermore, the Sierra Club letter states, the EIS lacks identification and Section 4(f) analysis on impacts to 
Potomac River. This a false statement. The Potomac River is a natural feature, rivers are not subject to Section 
4(f) requirements, and it is not a district, site, structure, building, or object and not considered a historic 
property under Section 106 of NHPA. While the river was not evaluated under Section 4(f) or Section 106, it 
was considered as a drainage basin, watershed and for surface water quality in FEIS, Section 5.13 and FEIS, 
Appendix M. In addition, MDOT SHA has committed to consult with NMFS and MDNR when construction 
plans are developed for roadway crossings of the Potomac River and Cabin John Creek, the two known 
anadromous fish use areas, to ensure that impacts due to construction and permanent fill are minimized to 
the extent practicable. Refer to FEIS, Chapter 7 and ROD, Appendix A, Table 1. 

FEIS comments state that the project failed to properly survey for rare, threatened, and endangered bat 
species and that the methodology used was not sufficient. Refer to the FEIS, Chapter 5, Section 5.19.2.A for 
a summary of the survey information conducted for the Study on the Northern Long-eared Bat (NLEB); 
additional details are documented in FEIS, Appendix M. The bat survey methodology used for the Managed 
Lanes Study is in keeping with the US Fish and Wildlife Service (USFWS) survey protocol, Range-wide Indiana 
Bat Summer Survey Guidelines, 2020. USFWS requested that MDOT SHA not conduct mist netting due to the 
risk of listed bats contracting COVID. The Study’s bat survey plan was approved by USFWS prior to the 
commencement of the acoustic survey. Acoustic surveys were conducted in the vicinity of the ALB on both 
sides of the Potomac River. The results of bridge surveys for the presence of roosting bats and evening 
emergence surveys for bats potentially roosting on the ALB and Northwest Branch Bridge in 2019 were also 
provided in Appendix P of the Final Natural Resources Technical Report (FEIS, Appendix M) and the Bridge 
Survey Report for the Northern Long-eared Bat (Myotis septentrionalis) and Indiana Bat (Myotis sodalis), of 
the Final Natural Resources Technical Report (Appendix P of FEIS, Appendix M). 

The FEIS comments indicated that the FEIS should have considered and addressed the effects of the U.S. 
District Court for the District of Columbia determination that the designation of the NLEB as threatened, 
rather than endangered, was arbitrary and capricious and the project should not have relied upon the 4(d) 
Rule to determine adequate species protection.  FHWA and MDOT SHA have coordinated closely with the  
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USFWS throughout the NEPA process regarding the NLEB. MDOT SHA went above and beyond federal 
requirements and agreed to a voluntary time of year restriction for tree clearing from May 1 to July 31 of any 
year within a 3-mile buffer of the positive acoustic detection of the NLEB to protect the NLEB. USFWS provided 
a SDEIS comment indicating that the project would need to reinitiate Section 7 consultation if the NLEB listing 
status changes. Until the NLEB status is changed by USFWS, the current Section 7 coordination stands and is 
complete.  

The FEIS comments stated that the proposed construction in Fairfax County, Virginia associated with the 
Preferred Alternative was not presented to the public until the FEIS was released in June 2022. This is not 
accurate. Throughout the NEPA process, MDOT SHA has coordinated closely with Virginia Department of 
Transportation (VDOT) and Fairfax County. Public outreach to Fairfax County residents has included direct 
meetings as well as multiple indirect notifications, including newspaper advertisement, radio spots, and email 
blasts. The DEIS, SDEIS and FEIS have been publicly available online and in a Fairfax County Public Library. All 
alternatives considered throughout the NEPA process have included proposed construction in Fairfax County, 
Virginia.  

The FEIS comments stated that the public did not learn about the potential impact to Virginia state-
endangered Little Brown Bat and Tri-colored Bat until the FEIS was released in June 2022.  MDOT SHA 
requested a list of potentially affected species from Virginia Department of Wildlife Resources (DWR) prior to 
the DEIS publication. DWR provided a response after the DEIS was published that these two bat species could 
potentially occur within the Virginia portion of the study corridor.  MDOT SHA completed bat survey data 
analysis and included its results in the FEIS. Presence of the tri-colored bat was confirmed, but no Little Brown 
Bats were identified. Virginia DWR agreed to the time of year restriction for tree clearing within the Virginia 
portion of the Preferred Alternative from April 1 – October 31 of any year to avoid impact to tri-colored bat 
roost trees during roosting season.   

V. The Sierra Club’s letter states the FEIS Fails to Meet the Agencies’ Environmental Justice Obligations 
Despite Numerous Commenters’ Efforts in Identifying Deficiencies in the Agencies’ Analysis  

The comments stated that the environmental justice (EJ) analysis had not been previously released to the 
public for review and comment.  This is not accurate.  The DEIS, SDEIS, and FEIS all documented the EJ analysis 
completed for the Project; refer to DEIS, Chapter 4, Section 4.21; DEIS Appendix E; SDEIS, Chapter 4, Section 
4.21; FEIS, Chapter 5, Section 5.21; and FEIS, Appendix F.  The EJ analysis and methodology is discussed in 
DEIS, Chapter 4, Section 4.21.2 and FEIS, Chapter 5, Section 5.21.2. 

As stated in the DEIS, SDEIS, and FEIS, the strategies developed under EO 12898, USDOT Order 5610.2C, FHWA 
Order 6640.23A, and FHWA memorandum Guidance on Environmental Justice and NEPA (2011) set forth the 
appropriate and necessary steps to identify and address disproportionately high and adverse effects of 
federal transportation projects on minority and low-income populations. Based on these strategies, the first 
four steps, below, were documented in the DEIS EJ analysis, updated in the SDEIS EJ analysis and updated and 
enhanced where necessary for the FEIS EJ analysis: 
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1. The identification of minority race and ethnicity populations and low-income populations (EJ 

populations) along the 48-mile study corridor for the DEIS, Chapter 4, Sections 4.21.2.A-B and then 

an update on the identification of EJ populations for the Preferred Alternative, Alternative 9 - Phase 1 

South limits in the SDEIS, Chapter 4, Section 4.21.2.B; 

2. The review of demographic data to determine the existing environmental and community conditions 

of the EJ populations, documented in the DEIS, Chapter 4, Section 4.21.3 and enhanced in the SDEIS, 

Chapter 4, Section 4.21.2.C;  

3. The documentation of public outreach as planned, conducted and refined throughout the study in 

consideration of the demographic and community data to ensure meaningful involvement in EJ 

populations, documented in the DEIS, Chapter 4, Section 4.21.4 and updated in the SDEIS, Chapter 4, 

Section 4.21.2.D; and 

4. The identification of potential beneficial and/or adverse impacts to EJ populations under the No Build 

and Screened Alternatives in the DEIS, Chapter 4, Section 4.21.5, and the identification of potential 

beneficial and/or adverse impacts to EJ populations under the No Build and Preferred Alternative, 

Alternative 9 - Phase 1 South updated in the SDEIS, Chapter 4, Section 4.21.3. 

Steps #2, 3, and 4 are updated and Steps #5 through #8, below, are documented in this FEIS EJ Analysis in 
consideration of the Preferred Alternative3: 

5. The consideration of mitigation or community enhancement measures if unavoidable adverse effects 

are expected to occur under the Preferred Alternative (throughout FEIS, Section 5.21.5);  

6. A comparison of adverse effects to all EJ populations under the Preferred Alternative versus adverse 

effects to a non-EJ population reference community (FEIS, Chapter 5, Table 5-51); 

7. A determination of whether disproportionately high and adverse impacts would occur to EJ 

populations under the Preferred Alternative (FEIS, Chapter 5, Table 5-51); and 

8. A final conclusion of whether disproportionately high and adverse effects would occur to EJ 

populations, based on unmitigated adverse effects and whether public feedback has been addressed 

(FEIS, Chapter 5, Section 5.21.7). 

The public had sufficient opportunity to review and comment on the EJ analysis conducted for the Project.  
The public participation elements of the NEPA process were an opportunity to promote equity and EJ 
concerns by ensuring minority and low-income communities (EJ populations) have access to and receive 
information concerning the proposed action and the potential impacts on those communities.  With even 
more concentrated outreach, project efforts effectively identified community concerns and informed  

 
3Steps #4 and 5 plus Steps #6 and 7 are combined in this FEIS EJ Analysis. 
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agency decision-makers regarding project elements and potential enhancements specifically geared to 
protected communities.  In this regard, MDOT SHA implemented a robust plan to meet and exceed federal 
policies and best practices for outreach to and engagement with EJ populations within and adjacent to the 
study area to engage meaningfully and directly with underserved communities to identify improvements 
needed in their communities.  These commitments are documented in the ROD, Appendix A, Table 1.   

The FEIS comment states the FEIS fails to quantify impacts to the Gaithersburg EJ Area. This statement is false.  
Census block groups in the Gaithersburg area were identified and included in the EJ analysis for the study and 
documented in the DEIS, SDEIS, FEIS, DEIS, Appendix E and FEIS, Appendix F. As noted in Chapter 5, Section 
5.21.4, Table 5-49, eight block groups met the EJ population criteria of minority race/ethnicity and/or low 
income. In addition, MDOT SHA had targeted outreach to underserved communities in the Gaithersburg area 
in the Fall of 2021.  The consideration of air quality impacts from the Preferred Alternative on EJ Populations 
in the study area is documented on page 5-155 of the FEIS, Chapter 5 and in FEIS, Appendix F.  

The FEIS comments claim that cumulative impacts to Morningstar Moses Hall and Cemetery site have been 
disregarded and dismissed, unlawfully preventing an “adverse effects” determination for a nationally-
recognized 4(f) protected resource.  The MDOT SHA and FHWA properly evaluated the Preferred Alternative’s 
potential for cumulative effects, including at the Morningstar Cemetery.  In conducting this analysis, MDOT 
SHA has acknowledged that the early 1960s construction of I-495 and other aspects of the Eisenhower 
Interstate System caused disruption to the Gibson Grove community and other communities, particularly 
communities of color.  Indeed, these types of community impacts formed the historical context and impetus 
for passage of NEPA and NHPA.  The MDOT SHA, during years of extensive research (discussed in more detail 
below), has not identified any evidence that I-495 construction in the 1960s impacted burials at Morningstar 
Cemetery.  That research assisted MDOT SHA in determining whether the MLS proposed action would 
contribute to cumulative effects to the Morningstar properties and related resources in the context of past, 
present, and reasonably foreseeable actions as required by the NEPA CEQ regulations.    

To provide further detail supporting the FEIS conclusions, MDOT SHA confirmed that in 1992, construction 
work was performed on I-495.  This work was done within the median of I-495 near this area and avoided 
impact to the cemetery property.  As documented in the SDEIS and FEIS, and as concluded in the ROD, the 
Selected Alternative also avoids impacts to the cemetery property as well as to the area of the MDOT SHA 
owned right-of-way adjacent to the cemetery property where there could be the potential for unmarked 
graves.  Lastly, our review did not identify any reasonably foreseeable future projects in the vicinity of the 
cemetery.  In addition, based on commitments included in the ROD and Programmatic Agreement, 
established in part based on coordination with stakeholders with interest in the Morningstar resource, the 
Selected Alternative will improve existing stormwater and noise effects over the existing conditions. Refer to 
FEIS, Chapter 7 and ROD, Appendix A for the commitments and mitigation details. 

A formal response to the Friends of Moses Hall FEIS comment letter was prepared and included on page 20 
of this ROD, Appendix D.  Refer to this response for additional details. 
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VI. The Sierra Club’s letter state the FEIS Fails To Disclose the Socioeconomic and Societal Impacts of Private 
Concessionaire Contracts and Their Influence on Future Land Use Policies 

Comments and concerns raised on the State’s plans to develop the Project through a public-private 
partnership (P3) have been addressed in FEIS, Chapter 9, Section 9.5.3. As stated, MDOT has determined it is 
financially infeasible to construct improvements of the magnitude associated with the Selected Alternative. 
Additionally, MDOT does not have enough bonding capacity to take out loans to pay for the improvements, 
even with the promise of tolls to pay them back. Therefore, MDOT elected to use a P3 approach to fund the 
project.  MDOT SHA has adequately evaluated its funding and delivery method. 
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Page 55 was blank in the comment letter 
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 These exhibits generally reflect commenters’ interpretations and legal conclusions.  The Lead agencies have 
considered these exhibits but this response does not require the Lead agencies to specifically address the 
commenters’ interpretation of the law and its application. 

This page is intentionally left blank. 
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 THE MARYLAND GENERAL ASSEMBLY 

 

Response:  

On June 17, 2022, the FEIS was published in the federal register and made available for a 30-day period on the US 
Environmental Protection Agency’s (USEPA) EIS Database website, on the Op Lanes Maryland webpage and at 17 public 
library locations in Maryland, Virginia and Washington D.C.  The FEIS was prepared to present the final analyses 
completed for the Preferred Alternative, design refinements to address public comments, operational considerations 
and to further avoid and minimize impacts, and to respond over 5,000 comments received on the DEIS and SDEIS.   

From the outset of the Study’s NEPA process, the Federal Highway Administration (FHWA) as the lead federal agency, 
and the Maryland Department of Transportation (MDOT SHA) as the co-lead agency, developed a comprehensive public 
involvement and engagement strategy designed to obtain input from stakeholders around the entire MLS study area.  
This strategy combined traditional opportunities for commenting on the Draft Environmental Impact Statement (DEIS) 
and Supplemental DEIS (SDEIS) in addition to wide-ranging outreach to community organizations (e.g., church groups, 
homeowners’ associations, public interest groups, and governmental entities), with particular sensitivity and outreach 
to identified Environmental Justice communities. Refer to FEIS, Chapter 8. The public involvement and engagement 
process, starting in early 2018 and continuing for over four years, considered the vast diversity of community resources. 
Despite a global pandemic, MDOT SHA’s public involvement strategy ensured the safety of the public while still 
providing the same opportunities for meaningful participation by the public in the NEPA process.  

The DEIS was published on July 10, 2020 and was made available on the I-495 & I-270 P3 Program webpage 
(https://oplanesmd.com/deis/), on the USEPA EIS Database webpage and at multiple public locations in hard copy in 
Montgomery and Prince George’s counties, Maryland, Fairfax County, Virginia and Washington DC. Following 
publication of the DEIS, FHWA and MDOT SHA provided a 90-day comment period, which is twice the minimum time 
required by the CEQ regulations. Based on input from the general public, community partners, stakeholders, and local 
and federal officials, however, MDOT SHA supported extending the DEIS comment period and made a formal request 
to FHWA, which has authority to grant any extension. FHWA approved this request and granted a 30-day extension of 
the public comment period for the DEIS.  All in all, the DEIS was made available for comment and review from July 10, 
2020 through and including November 9, 2020, a total of four months.  During this extended comment period, the 
agencies received close to 3,000 comments.   

The SDEIS published on October 1, 2021 was prepared to consider new information relative to the Preferred Alternative, 
Alternative 9 - Phase 1 South.  Building off the analysis in the existing DEIS, the SDEIS disclosed new information relevant 
to the Preferred Alternative while referencing the DEIS for information that remained valid. The SDEIS also described 
the background and context in which the Preferred Alternative, Alternative 9 - Phase 1 South was identified. The SDEIS 
was available for the public to review and comment on the Preferred Alternative during a 45-day comment period, 
which was later extended an addition 15 days.  The SDEIS was also made available on the I-495 & I-270 P3 Program 
webpage (https://oplanesmd.com/sdeis/), on the USEPA EIS Database webpage and at multiple public locations in hard 
copy in Montgomery and Prince George’s Counties, Maryland, Fairfax County, Virginia and Washington DC. 

In addition to a combined six-month EIS public comment review period, MDOT SHA has held 16 large public workshops, 
7 public hearings including virtual and in-person, and over 200 individual, elected official, community, stakeholder, and 
business owner meetings. Refer to DEIS, Chapter 7 and Appendix P; SDEIS, Chapter 7; and FEIS Chapter 8 and Appendix 
R for detailed information on public involvement. 

As a result of this continued public involvement and engagement effort, the Preferred Alternative, as described in the 
FEIS, reflected changes made since the SDEIS. Consistent with the NEPA process, a FEIS should include responses to 
substantive comments that can take place in the form of changes from what was presented in the DEIS such as factual 
corrections and/or new or modified analyses or alternatives.  This is precisely what was done and clearly reflected in 
the FEIS. Refer to FEIS, Executive Summary.  The MLS FEIS includes responses to more than 5,000 comments received 
on the DEIS and SDEIS and the Preferred Alternative reflects changes to address many of the comments including design  
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modifications and adjustments, finalizing technical analyses, continued application of avoidance and minimization 
efforts and finalizing mitigation for unavoidable impacts. 

As mentioned above, the FEIS was made available for a 30-day Notice of Availability through various and widely 
accessible means before the Record of Decision (ROD) was approved. Public involvement and engagement will continue 
as the project advances to final design and construction. As a requirement in the P3 Agreement, the Developer must 
provide a public outreach and engagement plan. The Developer will coordinate with MDOT SHA to facilitate an early 
and ongoing collaborative dialogue to engage stakeholders, local communities, and property owners though final 
design and construction. MDOT SHA, jointly with the Developer, would be responsible for implementing strategies, 
such as public meetings and community events, with the goal of maintaining an open dialogue with stakeholders. 
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 NATIONAL CAPITAL REGION, TRANSPORTATION PLANNING BOARD 

 

Response: 
Thank you for your letter regarding the Transportation Planning Board’s action to update Visualize 2045. Refer to ROD 
Section VI, Air Conformity, to see reference to TPB’s approval. 
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